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General unsecured creditor brought adversary proceeding for equitable subordination of lender's secured claim and

to recover from lender based on its alleged conspiracy and unfair business practices during debtor-borrower's
Chapter 11 case. On lender's motion to dismiss, the Bankruptcy Court, James R. Grube, J., held that: (1) general
unsecured creditor did not have standing to assert cause of action for the equitable subordination of lender's secured
claim; (2) creditor did not have standing to assert cause of action against lender for allegedly conspiring with
Chapter 11 debtor-in-possession's president to cause president to breach fiduciary duties that he owed to bankruptcy
estate and to unsecured creditors as whole; but (3) allegations in creditor's complaint were sufficient to state claim
for lender's unfair business practices.

Motion granted in part and denied in part.

Allegations in complaint filed by general unsecured creditor against lender, that lender had allegedly exercised
control over Chapter 11 debtor through pattern of wrongful acts and unfair practices injurious to debtor, creditors
and estate, such as by withholding information in order to discourage other investors from purchasing debtor's
assets, were sufficient to state "unfair business practices" claim under the California Business and Professional
Code. West's Ann.Cal.Bus. & Prof.Code § 17200.

*451 Thomas C. Holman, Holman & O'Grady, San Francisco, CA, for Creditors' Committee.

Craig M. Prim, Patrick Costello, Murray & Murray, Palo Alto, CA, for Peter Dalton.

Herbert Katz, Peter C. Bronson, Nelson, Gullen, Bronson & Katz, Los Angeles, CA, for Variable-Parameter Fixture
Development Corp.

Peter M. Rehon, Mahl Rehon Walworth & Roberts, San Jose, CA, for Comerica Bank-California.

ORDER GRANTING COMERICA'S MOTION TO DISMISS CLAIMS FOR EQUITABLE
SUBORDINATION
AND CONSPIRACY TO BREACH FIDUCIARY DUTY AND DENYING MOTION TO DISMISS CLAIM
FOR
UNFAIR COMPETITION

JAMES R. GRUBE, Bankruptcy Judge.

L. INTRODUCTION

Before the court is Defendant Comerica-Bank California's Motion to Dismiss the *452 Complaint filed by Plaintiff
Variable-Parameter Fixture Development Corporation._[FN1] On March 6, 1998, Variable, a general unsecured
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