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Credit issuer sought exception from discharge of credit card debt in Chapter 7 case of cardholder who obtained cash

advances for purpose of gambling several months prior to petition filing. The Bankruptcy Court, James R. Grube,
J., rendered judgment for issuer, and cardholder appealed. The Bankruptcy Appellate Panel, Volinn, J., held that:
(1) judicially created test for evaluating nondischargeability of credit card debts, requiring card issuer to prove by
clear and convincing evidence that debt was incurred through actual fraud with debtor making charges with no
intention of paying for them, would be applied to credit card debts regardless of whether charges involved third-
party vendors or cash advances directly from issuer to cardholder; (2) evidence supported conclusion that
cardholder must have been aware of extent of debt she was incurring by taking cash advances and could not have
failed to perceive hopelessness of repaying the resulting obligation, so supported determination debt was
nondischargeable; but (3) judgment would be modified to reflect $5,000 payment which cardholder made that was
erroneously omitted from statement from which amount of judgment was taken, as issuer stipulated on record.

Affirmed as modified.
Thomas A. Casazza, Palo Alto, Cal., Keith A. Ducote, Sén Jose, Cal., for appellant.

Before VOLINN, MEYERS and JONES, Bankruptcy Judges.

VOLINN, Bankruptcy Judge:
OVERVIEW

The debtor and appellant, Ms. Karelin, [FN1] obtained cash advances on her credit card accounts with the appellee
Bank of America National Trust and Savings Association ("the Bank™). Ms. Karelin obtained the cash advances for
the purpose of gambling in Nevada. Several months later Ms. Karelin filed a voluntary bankruptcy petition under
Chapter 7, and the Bank filed an adversary proceeding seeking to have its claim based on Ms. Karelin's credit cards
excepted from discharge under 11 U.S.C. § 523(a)(2)(A). [FN2] After a bench trial, the *¥945 court rendered a
judgment in favor of the Bank, and Ms. Karelin appealed. We affirm.

EN1. The caption on this case lists the debtor's name as "Jeanette Karelin, aka Jeanette Smith." For some
reason the debtor and her counsel persist in referring to the debtor by the name "Smith," while the appellee
persists in referring to her by the name "Karelin." The bankruptcy court used the name "Karelin" and for
the sake of consistency we follow suit.






